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Lancashire County Council

Education Scrutiny Committee

Minutes of the Meeting held on Tuesday, 5th April, 2016 at 10.00 am in 
Cabinet Room 'C' - The Duke of Lancaster Room, County Hall, Preston

Present:
County Councillor Cynthia Dereli (Chair)

County Councillors

P Buckley
C Henig
S Holgate
K Iddon
A Kay

D Lord
Y Motala
Mrs S Charles
Wood

Co-opted members

Mr Ian Beck, Representing RC Schools
Mrs Janet Hamid, Representing Parent Governors 
(Secondary)
Mr Kenvyn Wales, Representing Free Church Schools
Mr John Withington, Representing Parent Governors 
(Primary)

1.  Apologies

Apologies were received and noted from County Councillor Bernard Dawson, 
County Councillor Sandra Perkins, County Councillor Anne Cheetham and 
County Councillor Gareth Molineux.

The Chair welcomed:
Frances Molloy, School Attendance and Children Missing Education Lead
Debbie Ormerod, Pupil Access Manager
Andy Walker, Head of Service Business Growth
Lisa Moizer, LEP Skills Coordinator
Ellie Bradley and Brian Wood, Youth Council
Jonathan Hewitt, Head of Service School Improvement

The Chair confirmed that as he was retiring this was the last meeting of the 
Education Scrutiny Committee that Jonathan Hewitt would attend and gave 
thanks to Jonathan for all his support.
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2.  Disclosure of Pecuniary and Non-Pecuniary Interests

There were no declarations of interest in relation to matters appearing on the 
agenda.

3.  Appointment of Deputy Chair

The Committee noted the appointment of County Councillor Peter Buckley to 
replace County Councillor Susie Charles as Deputy Chair for the Education 
Scrutiny Committee.

4.  Minutes of the meeting held on 17th November 2015

Resolved: That the minutes from the meeting held on 17th November 2015 be 
confirmed as an accurate record and signed by the Chair.

5.  School Attendance

The report introduced by Jonathan Hewitt, Head of Service School Improvement 
and Frances Molloy, School Attendance and Children Missing Education Lead 
provided the Committee with an update on the levels of school attendance within 
Lancashire and included Lancashire's attendance data headline figures.

Frances reported that the attendance data related to authorised and unauthorised 
absence was collected from schools on a termly basis through the schools 
census and more recently there had been a focus on overall absence and 
persistent absence as a more accurate indicator of school non-attendance.

The data showed there has been a downward trend in absence and Lancashire 
reflected this trend and consistently outperformed national figures. In addition, 
district level data showed that the position was largely the same across districts 
with some variances.

Frances confirmed that there was a need for constant focus on attendance and 
recent research had shown that just a drop below 95% in attendance could affect 
attainment.

The threshold of persistent absence was reported to have changed from 85% 
attendance or less to 90% attendance or less which would increase figures in this 
category.  

A concern was raised and noted on the potential safeguarding issues where it 
was reported that the authority does not have the right to inspect the admissions 
and attendance registers of non-maintained schools to establish which pupils are 
missing out on education.  All schools are required to notify the local authority of 
absences (including academies).

Jonathan commented that schools were very innovative in addressing individual 
issues.  In addition, the local authority provided strategies for all schools to 
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challenge behaviours which could include addressing barriers to attending school 
(such as domestic abuse situations and online gaming) and to assist, for 
example, single parent families who may not have a support network in place. 

Resolved that:
i. Officers be thanked for the report and their attendance at the meeting
ii. The Committee's concerns and comments be noted
iii. Further data be provided on numbers of children and ethnicity for 

circulation with the minutes

6.  School Admission Process and Transport to School

The report introduced by Debbie Ormerod, Pupil Access Manager provided an 
overview of admissions to publicly funded schools and academies including the 
statutory functions of the local authority and the interaction between different 
admissions authorities in managing processes.

Debbie reported that one of the statutory requirements of the service was to 
provide application systems. Current data showed that 96% applied online and 
through feedback obtained, 97% of those preferred this process.

Debbie clarified for the Committee that the admission criteria for schools had to 
be fair and legal with clear tie breakers which were also required to be fair and 
transparent.

The non LCC schools were reported to be able to set their own admission 
numbers depending on the capacity assessments based on accommodation.  

It was confirmed that where Supplementary Information Forms are used, they 
must only ask for information which is directly related to admissions.  Any 
information requested that was not relevant could be challenged.

The Committee were advised that due to a consultation currently taking place, a 
report on the Transport to School would be produced for a future meeting of the 
Committee.

Resolved that: 
i. Officers be thanked for the report and their attendance at the meeting
ii. The Committee's comments on the report be noted

7.  LEP Skills and Employment Board

Andy Walker, Head of Service Business Growth and Lisa Moizer, Lancashire 
Enterprise Partnership (LEP) Skills Coordinator presented information to the 
Committee on the work of the Skills and Employment Board and its priorities (a 
copy of the presentation appended to the minutes).
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Part of the Lancashire Skills and Employment Board remit was to produce a 
Skills and Employment Framework which identified key priorities and key 
indicators (see below link).

Lancashire Skills and Employment Framework 2016-2021

The Growth Deal Skills Capital was reported to have three fast tracked approved 
projects for Myerscough College (precision farming) £3m, Runshaw College (IT 
infrastructure) £204k, and Edge Hill (University Technology Hub) £3m.  A further 
six projects were awaiting approval.

Lisa confirmed that a Careers Enterprise Advisor Network pilot was ongoing in 
Blackburn with Darwen and Burnley areas to look at increasing engagement and 
communication between local business and the schools and colleges.  10 
advisors had already signed up since January 2016.  The Committee raised 
concerns around career development and the lack of careers advice for young 
people which as a result had become a postcode lottery for job opportunities.  In 
addition, a previous Youth Council report highlighted concerns around the 
pathways to careers. It was acknowledged that the current careers advice 
landscape across Lancashire are fragmented.  Lisa confirmed that events had 
taken place for careers advice staff and increased information sharing to schools. 
In addition, if the pilot proved to be successful, it would then be rolled out 
countywide.  Andy highlighted that there was a need for a local resource for local 
priorities with a strong element of local control.

Lisa reported that as part of the Apprenticeship reforms with the levy due to be 
introduced in 2017 to create three million apprenticeships by 2020, another 
initiative would be to support businesses in understanding the levy. There was 
also a need to focus on potential implications on the small/micro businesses and 
to support them through the provision of information events and build relations.

The Area based Review starts in September 2016 which will look at further 
education colleges to ensure that the structures in those institutions meet the 
educational and economic needs of learner and employers, delivered for 
maximum value for public investment.  A working group had been established to 
look at this review.

A question was raised on the accountability for the LEP and how the work was 
scrutinised.  Andy confirmed that there were a number of checks and balances in 
place with a strong democratic check through the Local ESIF Partnership. In 
addition, the LEP was reported to have a Performance Board and scrutinised on 
a national level.

Ellie provided feedback from the Youth Council where it was agreed that this was 
a good initiative but foresaw potential problems around colleges focussing 
primarily on LEP priorities.  Lisa responded that colleges must follow the national 
curriculum and therefore would be unable focus primarily on LEP but 
acknowledged this concern.  

http://www.lancashirelep.co.uk/lep-priorities/skills-employment/skills-and-employment-strategic-framework-2016-2021.aspx
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Further to this, Brian Wood, County Lead for Youth Work Strategy confirmed that 
part of their service was to track young people from when they leave school and 
contact those who have not engaged in further education.

Resolved that:
i. Officers be thanked for the report and their attendance at the meeting
ii. The CEIAG Burnley/Blackburn pilot be included for further discussion at a 

future meeting
iii. The Area Based Review be included for further discussion at a future 

meeting
iv. The report from Youth Work Strategy to come back to a future meeting
v. Links to the LEP website and Lancashire Skills and Employment Board 

meeting papers to be circulated with the minutes (see below)

Lancashire Enterprise Partnership Website

LEP Lancashire Skills and Employment Board - Meeting Papers

8.  Impact on Education Service of the Regional Schools 
Commissioners Agenda

Jonathan Hewitt, Head of Service School Improvement provided a verbal report 
to the Committee on the guidance for local authorities and Regional Schools 
Commissioners (RSC) on 'schools causing concern' (a copy of which has been 
attached to these minutes). 

Jonathan advised the Committee that there are eight RSCs in England.  Vicky 
Beer covers Lancashire and parts of West Yorkshire and all are supported by the 
Headteacher Board.  Previously the remit of the RSC was to challenge, improve 
and establish free schools and academies.  They will now be involved in 
challenging maintained schools.

Jonathan outlined the guidance description of the three groups of schools which 
would be eligible for intervention:

 Schools judged inadequate by Ofsted - The RSC, on behalf of the Secretary 
of State, would take on the powers of intervention in maintained schools.  
They would issue an academy order for all maintained schools that have been 
judged inadequate by Ofsted, requiring them to become sponsored 
academies.

 Schools that are low performing/attaining - Local authorities to work together 
with the RSC to consider if intervention is required where they have concerns 
about unacceptable performance.  The RSC can chose to override the local 
authority and intervene directly if deemed necessary.

 Coasting schools (new category) – The RSC would be able to take formal 
action in schools which fall within the definition of coasting. Identification of 
those schools within this category would take place in spring 2017 as the data 

http://www.lancashirelep.co.uk/
http://council.lancashire.gov.uk/ieListMeetings.aspx?CommitteeID=1011
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to be used to identify those schools would not be published until December 
2016 for primary schools and January 2017 for secondary schools. 

The white paper set out strategies, outlined the key role of the RSC and identified 
that the local authority role in school improvement would diminish and then 
cease. The RSC would take on the role of overseeing quality in schools.  
Jonathan reported that the guidance outlined the role of the local authority which 
included the responsibilities for place planning, SEN and hard to place children 
and safeguarding.  It was also confirmed there would be no requirement upon 
schools to have parent governors.  

The Committee requested information on the definition of a coasting school.  
Jonathan advised that this is a new group of schools and they are identified using 
performance data which shows that year on year they are failing to ensure pupils 
reach their potential. Coasting schools would be identified for the first time once 
the performance tables containing final 2016 results for key stage 2 and key 
stage 4 had been published using performance data for 2014, 2015 and 2016. He 
confirmed that there was already an awareness of schools who would currently 
fall into this category 

Jonathan highlighted to the Committee that intervention in Lancashire schools 
would very small as over 90% schools are good or better with 100% of nurseries.  
Lancashire schools exceeded the national average.  In addition, for this strategy 
to work, there would be a need for a sufficient amount of schools to take on the 
role of leading other schools though a multi academy trusts (MATS) model.  

Resolved that:
i. Officers be thanked for the report and their attendance at the meeting
ii. A further report to come back to the next meeting of the Committee 

following the outcome of the consultation
iii. Suggested bite sized briefings on the white paper, schools funding and 

formula funding be considered
iv. Bob Stott to keep the Committee informed of updates in-between meetings

9.  Work Plan

The Committee noted that the current workplan was not circulated with the 
agenda papers.  The Chair requested that a working group be established with 
volunteers from the Committee to pull together a new workplan for the next 
municipal year.  

Resolved that: The Committee members noted and agreed the request to form a 
working group to consider items for the work plan.

10.  Urgent Business

There were no items of urgent business for discussion at the meeting.
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11.  Date of the Next Meeting

Next meeting of the Education Scrutiny Committee will be held on Tuesday 19th 
July at 10am, Cabinet Room C, County Hall, Preston

I Young
Director of Governance, Finance 
and Public Services

County Hall
Preston
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Presentation Overview

• Lancashire Enterprise Partnership

• Governance

• Lancashire Skills and Employment Board

• Lancashire Skills and Employment Strategic Framework 

• Methodology

• 7 Priority Sectors

• Sector perspectives: common messages

• Skills and Employment Initiatives

• Contact details

P
age 3



Lancashire Enterprise Partnership

The LEP is a private-public sector partnership driving economic 
growth in the Lancashire area

– Raising the profile and visibility of Lancashire

– Inward investment and strategic development

– Business support

– Supply chain and sector development 

– Skills for growth

£3bn additional 

economic 

activity

50,000 new 

jobs

40,000 new 

homes
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Governance

Note: solid lines indicate established Committees. 

Dotted lines indicate a partnership relationship. 
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Lancashire Skills and Employment Board
• Consider skills and employment priorities within the LEP area.

• Engage with all stakeholders: businesses, colleges, third sector 

organisations, training providers and universities.

• Commission and maintain an evidence-base to help understand key skill 

demands.

• Produce an agreed Skills and Employment Framework with agreed Key 

Performance Indicators which is consistent with the wider economic 

priorities set out in the LEP's Growth Plan.

• Develop and promote skills-related initiatives and programmes aligned with 

agreed priorities, as part of the LEP's Strategic Economic Plan;

• Advise on the deployment of skills and employment funding directly 

accessed by the LEP.

• Identify and work with other LEP areas on skills issues of strategic and cross-

boundary significance.
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Lancashire Skills and Employment 

Strategic Framework

• Identify the key priorities and actions required to drive up 
skills and employment in Lancashire.

• Align our pipeline of skills with the needs of businesses –

now and into the future.

• Inform and underpin local investment decisions.

• Influence the use of the mainstream funding and help 

define our future asks of Government.

• Channel energy of businesses, providers and partners at 
areas of priority.
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Methodology

• Range of studies:

– Comprehensive evidence for base for Lancashire – data 

and statistics.

– 6 Sector Studies – baseline data / discussions with 

employers and providers.

– City Deal – skills and employment plan – bringing in the 

7th sector (Construction).

– Extensive consultation with employers, providers and 

partners.
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7 Priority Sectors

Sectors with growth potential and/or high replacement demand

Creative and 

Digital

Visitor 

Economy

Energy and 

Environmental 

Technologies

Health and 

Social Care

Construction
Finance and 

Professional 

Services

Advanced 

Manufacturing
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Sector perspectives: common messages

• Promote industries with high replacement and growth demands 

to young people and promote vocational and academic routes.

• Tackle diversity – gender balance in STEM related industries.

• Graduate retention – opportunity to retain graduates in 
Lancashire.

• Improve work readiness, softer skills and enterprising skills.

• Up-to-date equipment and technology in our learning 

infrastructure.

• Leadership and management capacity, innovation and 

entrepreneurialism.

• Alignment of programmes aimed at the unemployed with 

sectors with high replacement demand.
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Skills and Employment Strategic Framework

FUTURE WORKFORCE

• Inspiring young people.

• Improving employability skills and 

aligning curriculum.

• Investing in our learning infrastructure.

SKILLED & PRODUCTIVE WORKFORCE

• Apprenticeship growth – routes to higher levels 

of professional and technical skills.

• Professional / Graduate attraction & retention.

• Workforce planning.

• Leadership and Management / Innovation 

capacity in SMEs.

INCLUSIVE WORKFORCE

• Enabling an inclusive workforce; 

supporting unemployed & inactive into 

work.

• Digital inclusion.

• Incorporating social value into public 

procurement processes.

INFORMED APPROACH

• Employer engagement to inform our approach.

• Maintain our evidence base and insight.

• Influence, prioritise and direct the use of 

funding – maximise impact.

• Connect with other LEPs.
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European Social Fund (ESF)

Working closely with the relevant organisations to ensure ESF funded activities: 

• Address Lancashire’s priority people, areas and sectors. 

• Are designed to complement and add value to existing provision.  

• Are set up to work in a co-ordinated way with local stakeholders to create 

successful referral processes and progression opportunities.

• Young People (NEET) (released) £4m, Skills Support for the Workforce   

£14m and Skills Support for the Unemployed £6.7m (due for release soon) 

and direct calls.

Growth Deal Skills Capital

• Launched Sep 15, £12.6m 2nd Round, 3 Fast-Tracked projects approved 

• Remaining six projects approval determined imminently 

• Projects scored on their alignment and contribution to the Skills and 

Employment priorities of Lancashire

Skills and Employment Initiatives
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CEIAG

• LMI Event and subsequent Lancashire wide workshops for CEIAG practitioners 

(Y7 to Y14) using evidence base - National Careers Service.

• Careers Enterprise Adviser Network pilot - Blackburn and Burnley.

• Promoting City Deal career and job opportunities at Lancashire Science Festival

• Textile Pop-up Factory at a Blackburn Careers Event.

Apprenticeship Growth Plan

• Apprenticeship reforms – unprecedented: Apprenticeship Levy, Apprenticeship 

Standards and Higher and Degree Apprenticeships.

• Growth plan to achieve Lancashire's share of £3m apprenticeships by 2020.

• Lancashire Young Apprenticeship Ambassadors Network.

• Apprenticeship Levy events for employers.

Skills and Employment Initiatives
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Area Based Review

Establishment of a local institutional structure which offers high quality 

provision and:

• meets educational and economic needs.

• based on current and future needs of learners and employers.

• delivered by institutions which are financially viable, sustainable, resilient and 

efficient, and deliver maximum value for public investment. 

Articulate the expectation and vision for skills for the LEP area. 

Devolution Ask

• Skills and Employment asks as part of a Devolution Deal for the Lancashire 

Combined Authorities, for example, Work Programme, CEIAG, 

Apprenticeship Grant for Employers (AGE).

Skills and Employment Initiatives
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Lancashire Skills Hub contacts:

lisa.moizer@lancashirelep.co.uk

michele.lawty-jones@lancashirelep.co.uk

@LancsSkillsHub
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Summary 

About this guidance 
This is statutory guidance for local authorities given by the Department for Education, on 
behalf of the Secretary of State. Section 72 of the Education and Inspections Act 2006 
places a statutory duty on all local authorities in England, in exercising their functions in 
respect of maintained schools causing concern, to have regard to any guidance given 
from time to time by the Secretary of State.  

This guidance covers “schools causing concern” (within the meaning of section 44 of the 
Education Act 2005) and schools that are “eligible for intervention” (within the meaning of 
Part 4 of the 2006 Act), but also other maintained schools about which the local authority 
and/or Secretary of State have serious concerns which need to be addressed1.  

This version of the Schools Causing Concern guidance reflects that the Education and 
Adoption Act 2016 has introduced new intervention powers for the Secretary of State and 
extended the types of maintained schools that are eligible for intervention to include 
coasting schools.  

These new intervention powers for the Secretary of State will be exercised by Regional 
Schools Commissioners (RSCs), and RSCs will be expected to follow this guidance in 
exercising those powers. Therefore, for the purpose of this guidance, the RSC will 
generally be referred to as using the described powers. 

The Education and Adoption Act 2016 introduces new consistent provisions for action to 
be taken in academies that are causing concern, those being academies that are either 
failing or coasting. To reflect this, the Schools Causing Concern guidance now describes 
how RSCs will make decisions and the arrangements for RSCs to take formal action in 
academies that are causing concern. 

Throughout this guidance, “maintained schools” means local authority maintained 
schools (but is not referring to academies). Where this guidance refers to “academies” 
this should be taken to include free schools, studio schools and University Technical 
Colleges (but is not referring to maintained schools). Where the guidance refers to 
“schools”, this indicates it applies to both maintained schools and academies. 

Effective from date 
This guidance is effective from 18 April 2016 when the majority of provisions in the 
Education and Adoption Act 2016 commence.  

                                            
1 Powers of intervention regarding Pupil Referral Units are included in the alternative provision statutory 
guidance: https://www.gov.uk/government/publications/alternative-provision  
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Expiry or review date 
This guidance will be kept under review and updated as necessary. 

What legislation does this guidance refer to? 
• School Standards and Framework Act 1998 

• Education Act 2002, including Schedule 2 

• Education Act 2005 

• Education and Inspections Act 2006 (“the 2006 Act”) 

• Apprenticeships, Skills, Children and Learning Act, 2009 (amended the 2006 Act) 

• The School Governance (Transition from an Interim Executive Board)(England) 
Regulations 2010 (“Transition Regulations”) 

• Academies Act 2010 

• Education Act 2011 (amended the 2006 Act, and Schedule 14) 

• Education and Adoption Act 2016 (which amends the 2006 Act and the 
Academies Act 2010) 

Who is this guidance for? 
• Local authorities, who must have regard to it as statutory guidance in how they 

use their powers of intervention in their maintained schools. 

• Regional Schools Commissioners (RSCs) will be expected to follow this document 
as guidance for how they will exercise the Secretary of State’s powers of 
intervention in maintained schools causing concern and for how they will take 
formal action in academies causing concern. 

• Dioceses, school foundations, governing bodies of maintained schools and 
academy trusts will also want to be aware of this guidance and the implications for 
their schools. 

• Others, such as headteachers, staff and parents at maintained schools and 
academies, who may find it useful. 
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Chapter 1: Introduction 
This Government has made a clear commitment to extend opportunity and unlock 
potential, delivering real social justice. Every child, whatever their background, deserves 
the best start in life and an excellent education.  

The Education and Adoption Act 2016 delivers on the manifesto commitment to 
introduce new powers to intervene in failing schools from day one and to challenge 
schools that have been coasting. These powers will strengthen the Secretary of State’s 
ability to deal with underperformance, and to do so more swiftly. This will ensure that 
there is no delay in giving children the education they deserve. 

In addition to describing intervention in underperforming maintained schools, the Schools 
Causing Concern guidance now additionally describes what action RSCs can take in 
academies causing concern. 

This guidance describes the three groups of schools which are causing concern and 
eligible for formal action: 

1. Schools that have been judged inadequate by Ofsted – An academy order will 
be issued for all maintained schools that have been judged inadequate by Ofsted, 
requiring them to become sponsored academies. To minimise delays and ensure 
swift action, there is a new duty on governing bodies and local authorities to 
facilitate academy conversion. When an academy is judged inadequate by 
Ofsted, then the RSC is able to terminate the funding agreement with the existing 
academy trust, identify a new sponsor and move the academy to that new trust. 
The process for schools judged inadequate by Ofsted is described in more detail 
in Chapter 2 of this guidance. 

2. Schools that are coasting – RSCs will be able to take formal action in any school 
which falls within the definition of coasting. They will first consider the school in 
the round before deciding what, if any action, is necessary. Where action is 
necessary and a coasting maintained school does not have a sufficient plan and 
the necessary capacity to bring about improvement, the RSC will use the powers 
of the Secretary of State to intervene. They will consider a range of interventions  
to ensure that the school receives the support and challenge it needs. This could 
include requiring  the conversion of the school into an academy with the support 
of a sponsor. RSCs will also consider what action is necessary where an 
academy is coasting, and may issue a termination warning notice, which will 
require the academy trust to take specified action, and could ultimately allow a 
coasting academy to be moved to a new sponsor where necessary. The process 
for schools falling within the coasting definition is described in more detail in 
Chapter 3 of this guidance. 
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3. Schools that have failed to comply with a warning notice – Local authorities 
and RSCs may give warning notices to maintained schools where they have 
concerns about unacceptable performance (including results below floor 
standards), a breakdown in leadership and governance, or the safety of pupils or 
staff may be being threatened. Where a maintained school does not comply with 
a warning notice it will become eligible for intervention. The warning notice 
process is described in more detail in Chapter 4 of this guidance. Arrangements 
for academies (that are not failing or coasting) are described in each academy’s 
funding agreement. 

This guidance is statutory for local authorities, and sets out their role in relation to 
maintained schools that are causing concern. It also describes how RSCs will exercise 
the Secretary of State’s powers to intervene in maintained schools, and how they will 
take action in failing and coasting academies. More information about the RSCs, how 
they operate and how they are supported by their Headteacher Boards can be found on 
the GOV.UK website. 

The respective powers of local authorities and RSCs to intervene in maintained schools 
are described in Chapter 5 of this guidance. 

RSCs will address underperformance in academies on behalf of the Secretary of State. 
Where this guidance refers to “academies” this should be taken to include free schools, 
studio schools and University Technical Colleges (UTCs). This guidance describes the 
new, consistent powers that the Education and Adoption Act 2016 introduced in respect 
of failing and coasting academies. Any further arrangements for addressing concerns in 
academies will be set out in each academy’s funding agreement. 

This guidance describes the roles and responsibilities of RSCs and local authorities, and 
how they will work with others in the school system to ensure underperformance is 
challenged and schools are supported to improve – including Ofsted, governing bodies, 
foundation trusts, Dioceses and other religious bodies.  

The Government is committed to protecting the ethos of schools with a religious 
character, and RSCs will ensure that their intervention arrangements will safeguard the 
religious character and ethos of the school, working closely with the relevant religious 
body. For all Church of England and Roman Catholic schools, this guidance should be 
read alongside the relevant Memorandum of Understanding, which describes in further 
detail how RSCs and Dioceses will work together to address underperformance 
concerns in those schools.  

Where any school is run by a charitable trust, or the land the school is on is held by a 
charitable trust, local authorities and the Secretary of State will in using their powers of 
intervention have regard to charity law and the responsibilities of the charity trustees. 
This is described further in Chapter 7. 

Page 23

https://www.gov.uk/government/organisations/schools-commissioners-group


8 

Chapter 2: Schools that have been judged inadequate 
by Ofsted 
Schools that have been judged inadequate are: 

• any school Ofsted judges as requiring significant improvement (as addressed in 
section 61 of the Education and Inspections Act 2006)2; and 

• any school Ofsted judges as requiring special measures (as addressed in section 
62 of the 2006 Act). 

For these schools, which have failed, action is needed urgently.  

Maintained schools judged inadequate 
The Secretary of State has a duty3 to make an academy order in respect of any 
maintained school that has been judged inadequate by Ofsted, to enable it to become an 
academy.  

The RSC, acting on behalf of the Secretary of State, will take responsibility for ensuring 
that the maintained school becomes a sponsored academy as swiftly as possible, 
including identifying the most suitable sponsor and brokering the new relationship 
between that sponsor and the maintained school. Further details about academy orders 
are set out in Chapter 5 of this guidance. 

In the case of a foundation or voluntary school with a foundation which is eligible for 
intervention and subject to an academy order, the RSC is required to consult about the 
identity of the person with whom academy arrangements are being entered into (called 
“the sponsor” in this guidance) before entering into academy arrangements. The RSC will 
consult with the trustees of such a maintained school, the person or persons who appoint 
the foundation governors, and in the case of a school which has a religious character the 
appropriate religious body4. RSCs will ensure that any intervention arrangements will 
safeguard the religious character and ethos of these maintained schools. 

If a maintained school is the subject of an academy order made under section 4(A1) or 
(1)(b) of the Academies Act 2010, the governing body and the local authority will be 
under a duty to facilitate the maintained school’s conversion into an academy by taking 
all reasonable steps towards that end5. RSCs can also use the Secretary of State’s 
power to give the governing body or local authority a direction, or directions, to take 

                                            
2 This is also known as a ‘serious weaknesses’ judgement by Ofsted. 
3 Section 4(A1) of the Academies Act 2010, as inserted by the Education and Adoption Act 2016. 
4 Section 5A of the Academies Act 2010, as inserted by the Education and Adoption Act 2016. 
5 Section 5B of the Academies Act 2010, as inserted by the Education and Adoption Act 2016. 
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specified steps for this purpose6. If the RSC has identified a sponsor to run that 
maintained school once it becomes an academy, and has notified the maintained school 
of this, then the governing body and the local authority must take all reasonable steps to 
facilitate that sponsor taking responsibility for that school7. 

Once the RSC has identified the academy sponsor for a maintained school that was 
rated inadequate, that sponsor will be under a duty to communicate to parents 
information about their plans for improving that school, before it is converted into an 
academy8. This is described in more detail in Chapter 5. 

Maintained schools judged inadequate prior to the Education and 
Adoption Act 2016 

If a maintained school had been judged inadequate by Ofsted before the Education and 
Adoption Act 2016 has taken effect, that maintained school will also be required to 
become a sponsored academy. An academy order will be made, and the RSC will take 
responsibility for ensuring that the maintained school becomes a sponsored academy as 
swiftly as possible.  

Academies judged inadequate 
The RSC will respond just as swiftly and robustly if an academy has been judged 
inadequate by Ofsted.  

As a result of the Education and Adoption Act 20169, regardless of what terms are in the 
academy’s funding agreement, the RSC (on behalf of the Secretary of State) will be able 
to terminate the funding agreement of an academy that has been judged inadequate. 
This is a power rather than a duty, meaning the RSC may decide not to terminate, for 
example, where a change of sponsor would prevent the consolidation of improvements in 
a school.  

Where termination is appropriate, the RSC on behalf of the Secretary of State must first 
give the proprietor of the academy an opportunity to make representations.  

Where a supplemental Church agreement has been entered into, alongside the funding 
agreement, the RSC will also notify the appropriate diocesan authority and consider its 
representations. The RSC must comply with any other terms specified in the 
supplemental Church agreement regarding termination.  

                                            
6 Section 5C of the Academies Act 2010, as inserted by the Education and Adoption Act 2016. 
7 For the purpose of this guidance we refer to ‘the sponsor’, for simplicity, but this is in fact the person with 
whom the academy arrangements are to be entered into. 
8 Section 5E of the Academies Act, as inserted by the Education and Adoption Act 2016. 
9 Sections 2A and 2D of the Academies Act 2010, as inserted by the Education and Adoption Act 2016. 
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When an academy’s funding agreement has been terminated because the academy has 
been judged inadequate, the RSC will usually identify a new sponsor to take on 
responsibility for the academy, and will enter into a new funding agreement in respect of 
that academy (this is sometimes referred to as ‘rebrokerage’ of the academy). If the 
academy that was judged inadequate was previously a ‘standalone’ academy, this will 
generally mean it will join a multi-academy trust (MAT). The academy will remain open, 
and the RSC and the new sponsor will work to ensure minimal disruption to pupils’ 
education during the transition. In some exceptional cases, where the academy is not 
considered to be viable in the long term, its funding agreement may instead be 
terminated in order to close it. 
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Chapter 3: Schools that have met the coasting 
definition 
Coasting schools are schools where RSCs may take action because the school has met 
the definition of coasting. Local authorities are also able to take action in schools that 
they continue to maintain10, but we expect it to predominantly be the RSC who will act, 
and their powers will take precedence. In coasting schools performance data shows that, 
year on year, they are failing to ensure enough pupils reach their potential. The definition 
of a coasting school is specified in regulations11.  

The same definition of a coasting school applies to both maintained schools and 
academies. RSCs will hold coasting academies to account just as robustly as they will 
maintained schools, and the process for how RSCs will communicate with schools and 
determine the course of action for schools within the coasting definition will be 
comparable for both maintained schools and academies. However, the actions an RSC 
may take in an academy differ somewhat from actions an RSC may take in maintained 
schools – this is described within this Chapter. 

Communication with a coasting school 
Coasting schools will be notified by RSCs that they have fallen within the coasting 
definition. Once a school has been notified that it has met the coasting definition, an RSC 
will be able to take action if the RSC considers this necessary. Coasting schools will be 
identified for the first time once the performance tables containing the revised 2016 
results for key stage 2 and key stage 4 have been published.  

Prior to the publication of the revised data in the performance tables, schools, local 
authorities and RSCs receive provisional performance results. In some cases, RSCs may 
make contact with schools during this period, to begin informal discussions about their 
circumstances, but no formal action can be taken until after the revised data in the 
performance tables are published and it has been confirmed that the school falls within 
the coasting definition.  

Following publication of the revised data in the performance tables, the RSC will write to 
notify the school that it falls within the coasting definition and is therefore potentially 
subject to formal action. The RSC will set out in the notification letter what the school can 

                                            
10 Section 60B of the Education and Inspections Act 2006, as inserted by the Education and Adoption Act 
2016. Both RSCs, acting on behalf of the Secretary of State, and local authorities have intervention powers 
in schools notified as being coasting. We expect local authorities to work closely with RSCs about the 
arrangements for doing so. Therefore this guidance describes the RSC’s role, which local authorities would 
support. 
11 At the time of publication of this guidance, those regulations are not yet available. The coasting definition 
may be found via: https://www.gov.uk/government/consultations/intervening-in-failing-underperforming-and-
coasting-schools  
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expect to happen next, including the likely timescales. In the letter, the RSC may request 
additional information and/or to see the school’s current plan for improvement. They may 
also inform the school that they would like to meet the school’s leaders, governors or 
trustees, or that they intend to ask a representative to do so.  

Once the RSC has made their decisions about whether and what action must be taken in 
a school (see more on how RSCs will determine the action needed below), they will 
communicate this to the school in writing, specifying the action that must be taken and 
the timescales for that action, and any other arrangements. 

Communication with parents 
When a school has been notified by an RSC that it has fallen within the definition of 
coasting, the governing body must inform parents of this. They should also keep parents 
informed about further developments, including what action will be taken to improve the 
performance of the school. 

The process for how RSCs will determine the course of action 
for schools within the coasting definition 
RSCs have discretion to decide on the specific course of action that will be taken with 
any school that falls within the definition of coasting. They may decide that a school:  

• has met the coasting definition but is in fact supporting pupils well, and therefore 
no action is required; 

• has a sufficient plan and sufficient capacity to improve, and therefore no action is 
required; or 

• will need additional support and challenge in order to improve. The RSC will 
decide whether it will be necessary to intervene to bring that about.  

The RSC will make their decisions with the support and advice of their Headteacher 
Board.  

We want school leaders to take responsibility for improving schools. Schools that have 
fallen within the coasting definition will have the opportunity to demonstrate their plans to 
improve. The RSC will consider a school’s capacity, and whether the school has a 
sufficient plan to bring about the necessary improvement, in order to decide whether 
intervention will be required.  

The RSC will give consideration to any views or evidence provided by the local authority 
responsible for that school. RSCs may also work with local authorities where they are 
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already providing help to a coasting school to ensure the necessary support is in place 
for the school to make sufficient improvement.  

Where a coasting school is a school with a religious character, and therefore a religious 
body is responsible for the school, or there is a trust responsible for a foundation school, 
RSCs and local authorities will recognise these bodies and their responsibilities for 
ensuring high quality education in their schools and bringing about improvement where it 
is needed. RSCs and local authorities will take account of the views of these bodies 
when making decisions about what action may be necessary in a school, and seek to 
work collaboratively with them. Where an intervention is necessary, the RSC will ensure 
that the arrangements safeguard the religious character and ethos of the school, working 
closely with the appropriate religious body. 

The factors RSCs may consider in determining the course of 
action for schools within the coasting definition 
In making decisions about whether a coasting school requires action, and what action is 
necessary to bring about sufficient improvement in that school, RSCs will consider the 
school in the round, seeking to take account of its context, wider achievements and 
overall provision to pupils, as well as the factors which may have led it to fall within the 
coasting definition. 

RSCs will consider both a) Performance data and other quantitative information, which 
might indicate the causes of the school’s current underperformance, and b) Other 
information about the school, its context, and its plans and capacity to improve, therefore 
what action would be necessary to bring about sufficient improvement. 

Indicative factors are set out below, but are not an exhaustive list. 

a) Performance data and other quantitative information 
 

• Educational performance data for that school, further to the data that meant the 
school was identified as coasting; 
 

• Performance of the school in relation to schools in similar contexts and pupils with 
similar starting points; 
 

• The educational performance data of groups of pupils with particular 
characteristics – such characteristics may include but may not necessarily be 
limited to: 
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o Disadvantaged pupils12; 
o Pupils with special educational needs and disabilities (SEND); and 
o Pupils of low, middle and high abilities.  

 
• Other data about the school, such as pupil cohort size, attendance and mobility of 

pupils (i.e. the number of pupils who have joined and left the school), and what 
impact that may have had on the school’s data. 
 

b) Other information about the school, and its plans and capacity to improve 

As well as considering performance data, the RSC will also consider the school’s plans 
and capacity to bring about improvement, taking into account: 
 

• The school’s plan to improve its educational performance and pupil progress, 
whether that plan is sufficient and has the rigour and credibility to bring about the 
necessary improvement of the school; 
 

• Whether the school has the capacity to deliver against that plan, taking into 
account recent judgements or assessments that Ofsted has made of the school 
and its capacity to improve, particularly judgements of Leadership and 
Management. The RSC may use Ofsted’s views about a school’s current 
weaknesses and areas for improvement to determine the most appropriate 
additional support and challenge; 

 
• The effectiveness of the school’s pupil premium strategy in raising standards for 

disadvantaged pupils. The RSC may consider the school’s response to the 
findings of any pupil premium review that it has commissioned, including where a 
review has been recommended by Ofsted13. 
 

Schools should cooperate fully with the relevant RSC in providing whatever information 
the RSC believes is required in order to make an assessment of the school and its 
capacity to improve. Local authorities should similarly cooperate with RSCs where the 
RSC is making an assessment of a maintained school and its capacity to improve.The 
RSC will not delay making a decision because a school or local authority has failed to 
provide in a timely fashion information or representations requested by the RSC, and 
where there is no good reason for the delay.  

                                            
12 Disadvantaged pupils are those who attract pupil premium funding, determined on the basis of having 
been: eligible for free school meals within the last 6 years; in the care of the local authority for a day or 
more in the past year; or left care in England or Wales through adoption, a special guardianship order or 
child arrangements order . 
13 Guidance on commissioning and conducting external reviews on the impact of the pupil premium is 
available from the National College of Teaching and Leadership – see under ‘Further sources of 
information’. 
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Ultimately, in maintained schools, if there is any disagreement between an RSC and the 
maintained school governing body, or the local authority, about what should be taken into 
consideration and what conclusions should be drawn, the RSC’s powers to intervene 
take precedence14, and the RSC will make the final judgement. 

Arrangements for middle and other schools 

The majority of middle schools are deemed to be secondary schools but due to the age 
range of pupils are subject to the coasting definition relating to key stage 2, rather than 
the coasting definition relating to key stage 4. A pupil may, however, only have attended 
a middle school for a short time before they took the key stage 2 tests and may still have 
a number of years left at the school. For this reason, RSCs will give consideration to the 
wider context when a middle school falls within the coasting definition. This will include 
giving consideration to the progress made by pupils from the point of entry to the middle 
school to when they leave, which may be demonstrated by robust, and where possible 
externally benchmarked, school data. 

The coasting definition will not apply to maintained nursery schools, infant or first schools 
or 16-19 schools because they do not have the relevant data. 

The coasting provisions will not apply to special schools or alternative provision 
schools15. 

However, where there are concerns about persistent poor performance in such schools, 
local authorities or RSCs may issue a warning notice (described further in Chapter 4).  

What action RSCs may take in coasting maintained schools 
Once a maintained school has been notified that it is coasting and is therefore eligible for 
intervention, there is a range of steps the RSC may take in that maintained school. 

The RSC may decide that: 

No further action by the RSC need be taken in that maintained school, at this 
stage.  
This might be: 
 

                                            
14 Section 60(4A)-(4B) and sections 70A-70C (‘Interaction between different intervention powers etc.’) of 
the Education and Inspections Act 2006, as inserted by the Education and Adoption Act 2016. 
15 The coasting definition and its application to different types of schools will be reflected in subsequent 
iterations of the primary accountability technical guide, the current version of which is available at 
https://www.gov.uk/government/publications/primary-school-accountability and the Progress 8 guidance for 
secondary schools, which is available at https://www.gov.uk/government/publications/progress-8-school-
performance-measure  
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• because the RSC has determined that although the maintained school met the 
definition of coasting on the basis of its data, they are convinced that it is 
supporting its pupils well – it may, for example, have met the definition because it 
has a high number of mobile pupils; or 

• because there has been a recent change in leadership at the school, which means 
that the RSC is satisfied that the school will subsequently improve without the 
RSC taking further action;  

• because the RSC has agreed the school’s request to join a multi-academy trust, 
which the RSC considers will ensure the school makes the necessary 
improvements; or 

• because the RSC has concluded that the maintained school already has a 
sufficient plan for improvement in place, which is rigorous and credible, and that 
the maintained school’s leadership has the capability to deliver against this plan – 
or the plan may include bringing in additional support and challenge that the 
maintained school has already identified for itself – and so the school will be 
allowed the time to do this. 
 

The school needs some additional support and challenge.  
The RSC may judge that additional support and challenge is necessary to enable the 
maintained school to deliver sufficient improvement. The RSC will work with the 
maintained school to identify appropriate support, including through Teaching School 
Alliances, partnerships with high performing local schools, or from National Leaders of 
Education. If that support does not result in the necessary improvement then the RSC will 
determine whether to take further action. 
 
The governing body of the maintained school should be required to enter into 
arrangements.  
The RSC may use the Secretary of State’s power to direct a maintained school eligible 
for intervention to enter into arrangements which will support the maintained school to 
bring about sufficient improvement. 

 
Additional governors or an Interim Executive Board (IEB) are needed.  
The RSC may judge that the governance of the maintained school needs improvement. If 
the maintained school (and/or the appropriate authority, on its behalf) is unable or 
unwilling to bring about changes in governance itself, the RSC will exercise the Secretary 
of State’s powers to appoint additional governors, or to replace the governing body by 
appointing an IEB. 

 
A sponsored academy solution is necessary.  
The RSC may decide that a sponsored academy solution is necessary to bring about 
sufficient improvement of the maintained school, and will therefore exercise the Secretary 
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of State’s power to make an academy order. Where this is necessary, once a sponsor 
has been identified, that sponsor will be under a duty to communicate to parents about 
their plans for the school (this duty is described further in Chapter 5). 

The specific powers of the Secretary of State that the RSC may use in maintained 
schools are described in more detail in Chapter 5 of this guidance. For certain powers, 
there are requirements about who must be consulted – this is described in more detail in 
Chapter 5. In circumstances where a maintained school has a religious character, RSCs 
will take into account the views of the appropriate religious body, and in particular will 
ensure that any necessary intervention identified will safeguard and maintain the religious 
character and ethos of the school. RSCs will also, in respect of voluntary or foundation 
schools, have regard for the duties and obligations of charity trustees.  

What action RSCs may take in coasting academies 
Where an academy has fallen within the coasting definition, the RSC will make the same 
considerations and take into account the same factors, acting swiftly and robustly, as for 
a maintained school.  

As a result of the Education and Adoption Act 201616, regardless of the prior terms in that 
academy’s funding agreement, where an academy has met the coasting definition, and 
the RSC on behalf of the Secretary of State has notified the academy that it has fallen 
within the coasting definition, then the Secretary of State is ultimately able to terminate 
the funding agreement for that academy and move the academy to a new trust. Before 
terminating the funding agreement on the grounds that the academy is coasting, the RSC 
must first give the academy proprietor a termination warning notice. 

Such a termination warning notice will require the academy proprietor to take specified 
action to improve the academy by a specified date. This could include working with a 
system leader such as those from within Teaching School Alliances or National Leaders 
in Education (NLEs), or forming a partnership with a high performing school. It will also 
require the academy proprietor to respond to the RSC, either by making representations, 
or by agreeing to take the specified action by the specified date. 

Where the academy proprietor fails to comply with the termination warning notice, either 
because they failed to take the specified action or failed to do so within the specified 
time, then the funding agreement for that academy may be terminated. 

Where a supplemental Church agreement is in place alongside the academy’s funding 
agreement the RSC will notify the appropriate diocesan authority that the academy has 
fallen within the coasting definition. The RSC will also notify that authority before issuing 

                                            
16 Sections 2B and 2D of the Academies Act 2010 as inserted by the Education and Adoption Act 2016. 
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a termination warning notice to such an academy, and allow reasonable time for them to 
make representations, including any action they intend to take to remedy the situation.  

Where an RSC has considered it necessary to terminate an academy’s funding 
agreement as a result of the academy having been coasting, that does not necessarily 
mean that the academy must close. Usually the RSC will identify a new sponsor to take 
on responsibility for the academy and will enter into a new funding agreement in respect 
of that academy (this is sometimes referred to as ‘rebrokerage’ of the academy). Where 
the academy that was coasting was previously a ‘standalone’ academy, this will require it 
to join a multi-academy trust (MAT). The academy will remain open, and the RSC and the 
new sponsor will work to ensure minimal disruption to pupils’ education during the 
transition. 

There will be cases where the RSC does not consider it necessary to issue a termination 
warning notice to an academy that has met the definition of coasting, for example 
because the RSC is satisfied that the academy already has a sufficient plan to bring 
about the necessary improvement, or because the RSC has agreed the academy’s 
request to join a multi-academy trust which the RSC considers will ensure the academy 
makes the necessary improvements. 

Monitoring of a coasting school over time 
Whatever action the RSC has decided to take, the RSC will continue to monitor the 
school’s progress and keep under review whether additional action is needed. The RSC 
may specify to the school timescales by which they will expect action to have been taken 
or improvement to have been made, and what further action the RSC will be minded to 
take if the school has not taken those actions or made sufficient improvement within that 
time. The RSC may also visit, or ask a representative to visit, the school to see what 
progress is being made. The RSC is able to revise their decision or make a new decision 
about a coasting school at any time – for example if new information or a change in 
circumstances should come to light – until such time as the school ceases to meet the 
definition of coasting.  
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Chapter 4: Warning notices 
There may be schools which have not been judged by Ofsted to be inadequate or that 
have not met the coasting definition, but otherwise give cause for concern – for example, 
where the school’s performance data are below floor standards17, or where leadership 
and governance has broken down or safety is threatened. 

Warning notices in maintained schools 

There are two types of warning notice that can be issued to maintained schools: 

• Section 60 of the Education and Inspections Act 2006 sets out the provisions 
relating to a performance standards and safety warning notice. This section 
provides that either the local authority or the Secretary of State (and therefore 
RSCs on behalf of the Secretary of State) may issue such a warning notice. 

• Section 60A of the 2006 Act sets out the provisions relating to teachers’ pay and 
conditions warning notice. This section provides that the local authority may 
issue such a warning notice. 

It is expected that local authorities will use their powers to issue warning notices in the 
schools which they still maintain. When a maintained school becomes an academy then 
the intervention role will fall solely to the RSC (as described below and elsewhere in this 
guidance).  

Performance standards and safety warning notices 

Both local authorities and RSCs (acting on behalf of the Secretary of State) have powers 
to issue warning notices to maintained schools where there are concerns about 
performance standards and safety. Such a warning notice may be given by a local 
authority or an RSC in one of three circumstances: 

1. the standards of performance of pupils at the school are unacceptably low and are 
likely to remain so; 

2. there has been a serious breakdown in the way the school is managed or 
governed which is prejudicing, or likely to prejudice, such standards of 
performance; or, 

3. the safety of pupils or staff at the school is threatened (whether by a breakdown of 
discipline or otherwise). 

 

                                            
17 A link to the floor standards can be found under ‘Further sources of information’. 
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Roles of local authorities and RSCs 

Local authorities should work with RSCs to discuss where they judge that a performance 
standards and safety warning notice is necessary18. Local authorities are expected to 
continue to use warning notices to challenge schools they maintain to improve.  

By having the same powers, RSCs will be able to issue a warning notice where, in the 
RSC’s opinion, it is appropriate to act – for example, where the local authority has failed 
to act swiftly enough in a specific case, has generally not acted swiftly or robustly enough 
in the past, or lacks capacity to act. The Secretary of State’s power to issue a warning 
notice takes precedence over the local authority’s, so the RSC will also act where the 
local authority issues a warning notice that the RSC does not consider to be robust 
enough, or the RSC does not consider that the action that follows a warning notice 
issued by a local authority to be robust enough19.  

A copy of any warning notice issued by a local authority must be given to the relevant 
RSC, as must a copy of any warning notice given by an RSC to a maintained school be 
given to the local authority that maintains it. 

Low standards of performance 

The detail of what constitutes “low standards of performance” is set out in section 60(3) 
of the 2006 Act, specifying that this is by reference to any one or more of the following: 

I. the standards that the pupils might in all the circumstances reasonably be 
expected to attain; or 

II. where relevant, the standards previously attained by them; or 
III. the standards attained by pupils at comparable schools. 

 
In considering whether a warning notice should be issued to a maintained school, local 
authorities and RSCs should take into account the following objective indicators, any of 
which may suggest that the maintained school shows sufficiently “low standards of 
performance”: 

• Performance data which show that standards are below the floor (including 
standards below the 16-19 minimum standards)20 – this in itself could demonstrate 
that a warning notice is necessary; 
 

                                            
18 Where action is needed urgently, for example where the safety of pupils or staff is threatened, the local 
authority may reasonably take action without having to wait to discuss the case with the RSC beforehand. 
19 Section 60 (4A)-(4B) of the Education and Inspections Act 2006, as inserted by the Education and 
Adoption Act 2016. 
20 A link to information about the expected levels of school performance (floor standards) is provided under 
‘Further sources of information’. From 2016, the secondary floor standard will be based on Progress 8 and 
the primary floor standard will be based on a new measure reflecting both attainment and progress. 
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• An Ofsted judgement that the school requires improvement, where there are also 
additional factors to indicate that a warning notice is appropriate, including in types 
of schools where the coasting definition does not apply;  
 

• In a school with a sixth form, an Ofsted judgement that the sixth form is 
inadequate, even though the school overall may not have been judged inadequate 
– this in itself will usually demonstrate that a warning notice is necessary; and/or 
 

• Performance data which show sustained historical underperformance, including 
where the coasting definition may not apply in particular circumstances, for 
example because two schools have recently merged to become one new school, 
but there is concern about persistent poor performance. 

 
Local authorities and RSCs will consider the school in the round, take account of its 
context, and consider data and other evidence of the school’s performance and capacity 
to improve. The following additional factors will further help local authorities and RSCs to 
decide in these circumstances whether to issue a warning notice or not:  
 

• Performance trends, such as a sudden drop in performance or conversely signs 
that a school is on a sharp upward trajectory. It should be noted, with respect to 
this factor, that in 2016 only, if a school's performance at KS2 has dropped below 
the floor standard based on performance in writing alone, and in the absence of 
any other factors, the local authority or RSC should not issue a warning notice, 
except where the extent of the change in performance cannot be explained by the 
impact of the changes to primary assessment arrangements in this transitional 
year; 
 

• Recent Ofsted judgements or assessments of aspects of a school’s performance 
and its capacity to improve, particularly judgements of Leadership and 
Management; 
 

• Variations in performance data between pupils of different characteristics 
(including pupils of low, middle and high abilities)21; and/or 
 

• Low standards achieved by disadvantaged pupils22, including where the school’s 
pupil premium spending is not used effectively23. 

                                            
21 Comparisons should generally be made to national averages, rather than between groups of pupils 
within the school. 
22 Disadvantaged pupils are those who attract pupil premium funding, determined on the basis of having 
been: eligible for free school meals within the last six years; in the care of the local authority for a day or 
more in the past year; or left care in England or Wales through adoption, a special guardianship order or 
child arrangements order. 
23 Decisions on the effectiveness of pupil premium spending will consider the quality and delivery of the 
school’s pupil premium strategy and the way in which it responds to any external pupil premium reviews 
 

Page 37



22 

 

Breakdown in the way a maintained school is managed or governed 

Another ground for issuing a performance standards and safety warning notice is that 
there has been a serious breakdown in the way the school is managed or governed 
which is prejudicing, or likely to prejudice, the pupils’ standards of performance. 

Local authorities (or RSCs where, for example, a local authority has failed to act swiftly or 
robustly enough, either in a particular case or generally in the past, or lacks the capacity) 
should identify additional support or consider issuing a warning notice, depending on the 
severity of the case, to maintained schools where the governing body is failing to deliver 
one or more of its three core strategic roles resulting in a serious breakdown in the way 
the school is managed or governed, that will or is likely to adversely affect standards’ of 
pupils performance. 

The core strategic roles of a governing body are to: 

1. Ensure clarity of vision, ethos and strategic direction; 

2. Hold the headteacher to account for the educational performance of the school 
and its pupils, and the performance management of staff; and 

3. Oversee the financial performance of the school and make sure its money is well 
spent. 

Evidence that governors may be failing to deliver on one or more of these strategic roles 
could include, but is not restricted to:  

• high governor turnover;  
• a significant, unexplained change to their constitution; and/or 
• the governing body having an excessive involvement in the day to day running of 

the school.  

These situations could all indicate a serious breakdown of management or governance 
that may prejudice standards. In such circumstances, the local authority (or RSC where, 
for example, a local authority has failed to act swiftly or robustly or lacks the capacity) 
may want to investigate and where appropriate take action early by issuing a warning 
notice. 

                                                                                                                                               
that have been commissioned, including where Ofsted has recommended such a review.  Guidance on 
commissioning and conducting external reviews on the impact of the pupil premium is available from the 
National College of Teaching and Leadership – see under ‘Further Sources of Information’. 
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In the case of a school with a religious designation, the local authority or RSC should 
raise concerns about governance with the appropriate religious body at the earliest 
opportunity, where this is appropriate. 

Local authorities (or RSCs where, for example, a local authority has failed to act or lacks 
the capacity) should also consider issuing warning notices to maintained schools that 
have not responded robustly or rapidly enough to a recommendation by Ofsted to 
commission a robust and objective external review of their governance arrangements. 
Such recommendations are normally made in the Ofsted report of an inspection24, if a 
school is judged as requiring improvement where governance is judged to be weak. 

Schools do not need to wait for an Ofsted inspection recommendation to seek an 
external review of their governance arrangements. Local authorities (or RSCs where, for 
example, a local authority has failed to act swiftly or robustly or lacks the capacity) may 
consider issuing such a recommendation where they have concerns about the quality of 
a maintained school’s governance, before considering more formal intervention.  

Guidance is available from the National College for Teaching and Leadership on 
commissioning and conducting such external reviews25.  

The Governance Handbook26 provides further information about requirements and 
expectations of governors, and provides links to additional guidance, support and best 
practice. 

The safety of pupils or staff at a maintained school is threatened (whether by a 
breakdown of discipline or otherwise) 

Where local authorities or RSCs are concerned that the safety of pupils or staff at a 
maintained school is threatened, whether by a breakdown of discipline or otherwise, they 
should issue a warning notice. We would expect local authorities to issue warning notices 
in these circumstances for schools they maintain, but RSCs can act where local 
authorities fail to act swiftly or robustly or lack the capacity. 

Local authorities and RSCs should have regard to the statutory guidance on roles and 
responsibilities for safeguarding: ‘Keeping Children Safe in Education’ and ‘Working 
Together to Safeguard Children’. The guidance makes clear what all education 
institutions (including academies and free schools) should do to safeguard children in 
their care. 

                                            
24 Carried out under section 5 of the Education Act 2005. 
25 See under ‘Further sources of information’ for the National College for Teaching and Leadership 
guidance on governance reviews. 
26 See ‘Further sources of information’ for link to the Governance Handbook. 
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Teachers’ pay and conditions warning notices 

Under section 60A of the Education and Inspections Act 2006, local authorities have a 
power to issue a teachers’ pay and conditions warning notice to their maintained schools. 
Failure to comply or secure compliance with the notice within the specified period, will 
mean that the school becomes eligible for intervention. 

It should be noted that when a maintained school becomes eligible for intervention due to 
non-compliance with a teachers’ pay and conditions warning notice, a local authority may 
use its intervention powers in sections 64-66 of the Education and Inspections Act 200627 
(addressed in more detail in Chapter 5). The powers under sections 64 and 66 of that Act 
must be used within a period of two months following the end of the compliance period 
specified in the teachers’ pay and conditions warning notice28. If the local authority fails to 
exercise these powers within this time, these powers can no longer be exercised and a 
new teachers’ pay and conditions warning notice must be given in order to do so. 

The Secretary of State does not have the power to (and therefore RSCs may not) issue 
teachers’ pay and conditions warning notices. 

A local authority is required to send the RSC a copy of any teachers’ pay and conditions 
warning notice it issues29. 

Issuing a warning notice to a maintained school 

Local authorities should work with RSCs to discuss where they judge that a warning 
notice is necessary. Once it has been determined that a local authority or RSC will issue 
a warning notice to a maintained school, they must give the notice in writing to the 
governing body of the school. The notice must set out: 

1. the matters on which their concerns are based; 

2. the action which the governing body is required to take in order to address the 
concerns raised; 

3. the period within which the governing body must comply or secure compliance 
with that action (the compliance period); and 

                                            
27 These are the local authority’s powers to appoint additional governors (section 64), to provide for the 
governing body to consist of interim executive members (section 65) and to suspend the school’s right to a 
delegated budget (section 66). Chapter 5 of this guidance explains these intervention powers in more 
detail. 
28 These are the local authority’s powers to appoint additional governors (section 64) and to suspend the 
school’s right to a delegated budget (section 66). Chapter 5 of this guidance explains the intervention 
powers in more detail. 
29 Section 60A (6)(za) of the Education and Inspections Act 2006, as inserted by the Education and 
Adoption Act 2016. 
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4. the action which the local authority or RSC is minded to take (under one or 
more of sections 63 to 69 of the Education and Inspections Act 2006 or 
otherwise) if the governing body does not take the required action. 

In addition to giving the governing body a warning notice, a copy must be given to the 
headteacher; and in the case of a Church of England school or a Roman Catholic Church 
school, the appropriate diocesan authority; and in the case of a foundation or voluntary 
school, the person who appoints the foundation governors30. 

Local authorities are expected to work with RSCs to discuss where they judge that a 
warning notice is necessary. At the time that any warning notice is given to the governing 
body, a copy must also be given to the relevant RSC, when it is a local authority making 
it, or a copy must be given to the local authority, when it is the RSC making it31. 

If a local authority is notified that the RSC has given a performance standards and safety 
warning notice, the local authority may not give such a warning notice to the same 
maintained school unless or until the RSC informs them that they may. If the RSC gives a 
warning notice, any earlier performance standards and safety warning notice given to the 
same maintained school by the local authority will cease to have effect32. Whichever has 
given a warning notice should subsequently keep the other informed about what action 
the maintained school has taken to address the concern, whether they consider the 
maintained school to have complied with the warning notice, and what if any 
interventions will be made as a result. 

All warning notices must be copied to Ofsted at the time of issuing using the email 
address: warningnotices@ofsted.gov.uk 

Warning notices issued to maintained schools by RSCs will be published online, in 
addition to being copied to Ofsted. 

What actions local authorities and RSCs may take in maintained 
schools that have failed to comply with a warning notice 

When a governing body has failed to comply with a warning notice to the satisfaction of 
the RSC or local authority, within the compliance period, and the issuing local authority or 
RSC has given reasonable written notice that they propose to intervene, a school is 
eligible for intervention and further action may be taken33. 

                                            
30 Section 60(6) of the Education and Inspections Act 2006, as amended by the Education and Adoption 
Act 2016. 
31 Section 60(6A)-(6B) of the Education and Inspections Act 2006, as inserted by the Education and 
Adoption Act 2016. 
32 Section 60(4A)-(4B) of the Education and Inspections Act, as inserted by the Education and Adoption Act 
2016. 
33 Section 60(1)(d) and 60A(1)(d) of the Education and Inspections Act 2006 as amended by the Education 
and Adoption Act 2016. 
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The local authority or RSC must have specified in the warning notice what action they 
were minded to take if the governing body failed to comply. This may be to use their 
intervention powers as described in Chapter 5 of this guidance. 

It should be noted that some intervention powers must be exercised within a period of 
two months following the end of the compliance period – those are the powers in sections 
63, 64, 6634 and 66A35 of the Education and Inspections Act 2006. If the local authority or 
the RSC fails to exercise these powers within this time, these powers can no longer be 
exercised and a new warning notice must be given in order to do so. 

Warning notice arrangements for academies 
Arrangements for academies to be issued with a warning notice where they have not 
been judged inadequate by Ofsted, and have not met the coasting definition, but are 
otherwise causing concern, are specified in their academy funding agreements. Such 
warning notices can usually be given on the same grounds as those specified in statute 
for maintained schools, that is where there are low standards of performance, there has 
been a serious breakdown in management or governance, or the safety of pupils or staff 
are threatened. More detail on each of these grounds can be found on pages 19-23. 

RSCs are responsible for addressing underperformance in academies, so will take action 
in line with the funding agreement for the academy in question. RSCs will hold 
academies to account for underperformance just as robustly as they would for 
maintained schools. 

Where a local authority has concerns about standards, management or governance, or 
safety in an academy, it should alert the relevant RSC. 

Warning notices issued to academy trusts by RSCs will be published online36, as well as 
being shared with Ofsted at the time of issuing. 

                                            
34 These are the local authority’s powers to require the governing body to enter into arrangements (section 
63), to appoint additional governors (section 64) and to suspend the school’s right to a delegated budget 
(section 66). Chapter 5 of this guidance explains the intervention powers in more detail. 
35 This is the Secretary of State’s power to require the governing body to enter into arrangements (section 
66A). Chapter 5 of this guidance explains this intervention power in more detail. 
36 Via https://www.gov.uk/government/collections/letters-to-academies-about-poor-performance  
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Chapter 5: Specific powers of local authorities and the 
Secretary of State in maintained schools eligible for 
intervention 
Where a maintained school is eligible for intervention (i.e. when it has been judged 
inadequate by Ofsted, has been notified that it is coasting, or has failed to comply with a 
warning notice) there are a number of statutory powers the local authority and the 
Secretary of State may use to drive school improvement. The intervention powers are set 
out in sections 63-66 of the 2006 Act in respect of local authorities:  

• Section 63 – power to require the governing body to enter into arrangements; 

• Section 64 – power to appoint additional governors;  

• Section 65 – power to appoint an interim executive board (IEB); 

• Section 66 – power to suspend the delegated budget. 

The intervention powers are set out in sections 66A-69 and 70C of the 2006 Act and 
section 4 of the Academies Act 2010 in respect of the Secretary of State: 

• Section 66A – power to require governing body to enter into arrangements; 

• Section 67 – power to appoint additional governors; 

• Section 68 – power to direct closure of a school; 

• Section 69 – power to appoint an interim executive board (IEB); 

• Section 70C – power to take over responsibility for an IEB; 

• Section 4 Academies Act – power37 to make an academy order. 

The Secretary of State’s powers will generally be exercised by Regional Schools 
Commissioners (RSCs), acting on behalf of the Secretary of State. Therefore, for the 
purpose of this guidance, the RSC will be referred to as using the described powers.  

RSCs will exercise the powers of the Secretary of State in maintained schools that have 
been judged inadequate by Ofsted, and in maintained schools that have been identified 
as coasting or otherwise causing concern. Local authorities will issue warning notices to 
schools they maintain that have not been judged inadequate, and are not coasting, but 
are otherwise causing concern – for example because they show performance standards 
below the floor – and local authorities will then use their statutory intervention powers 
where a school they maintain has failed to comply with such a warning notice.  
                                            
37 Or in the case of an inadequate school, duty. 
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Local authorities and RSCs will work closely and co-operatively to drive improvement in 
maintained schools that are causing concern. However, where a local authority fails to 
act in a maintained school that is causing concern, does not act swiftly or robustly 
enough, or has generally not acted swiftly or robustly enough in the past, the RSC will 
use the intervention powers of the Secretary of State to do so. 

The local authority must notify the relevant RSC each time they intend to use their 
intervention powers and obtain consent from the RSC before appointing an Interim 
Executive Board (IEB). The RSC will also notify the local authority before requiring the 
governing body to enter into arrangements, appointing additional governors, appointing 
an IEB38 or when the Secretary of State directs a local authority to close a maintained 
school. 

When a local authority has been notified that the RSC intends to exercise the Secretary 
of State’s intervention powers in a maintained school, the local authority may not use its 
intervention powers in relation to that maintained school until the RSC notifies the local 
authority that it may do so39.  

This Chapter describes, in relation to each power, what consultations the local authority 
or RSC are required to make before exercising the power, and what parties they are 
required to notify when they are exercising the powers. Further to this, for all Church of 
England schools and Roman Catholic Church schools, this guidance should be read 
alongside the relevant Memorandum of Understanding, which describes in further detail 
how RSCs and Dioceses will work together when intervention powers are being 
exercised in those schools. 

Local authority and Secretary of State powers to require the 
governing body to enter into arrangements  
Section 63 enables a local authority, and section 66A of the 2006 Act enables the RSC, 
to require a maintained school which is eligible for intervention40 to enter into contracts or 
arrangements with a view to improving the performance of the school. A notice may 
require the maintained school: 

1. to enter into a contract or other arrangement for specified services of an 
advisory nature with a specified person (who may be the governing body of 
another school);  

 

                                            
38 Section 70A of the Education and Inspections Act 2006, as inserted by the Education and Adoption Act 
2016. 
39 Section 70B of the Education and Inspections Act 2006, as inserted by the Education and Adoption Act 
2016. 
40 Except a school that is eligible for intervention as the result of a teachers’ pay and conditions warning 
notice. 
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2. to make arrangements to collaborate with the governing body of another 
school;  

 
3. to make arrangements to collaborate with a further education body; or 

 
4. to take specified steps for the purpose of creating or joining a federation. 
 

Before a power to require the governing body to enter into arrangements can be 
exercised, the relevant authority must consult: 

1. the governing body of the school; 
 

2. in the case of a Church of England school or a Roman Catholic 
Church school, the appropriate diocesan authority; and 

 
3. in the case of any other foundation or voluntary school, the person or 

persons by whom the foundation governors are appointed. 
 

 
There is no statutory time scale in which the consultation process is to be completed. We 
would expect a normal consultation process to have been carried out within 10 (ten) days 
but this may vary depending on the circumstances and urgency of the case. 

Local authority and Secretary of State powers to appoint 
additional governors 
Section 64 enables a local authority, and section 67 of the 2006 Act enables the RSC, to 
appoint additional governors where a maintained school is eligible for intervention. This 
will usually be used when they would like a school to be provided with additional 
expertise.  

Before making any appointment, the RSC must consult: 

1. the local authority; 
 

2. the governing body of the school; 
 

3. in the case of a Church of England school or a Roman Catholic 
Church school, the appropriate diocesan authority; and 

 
4. in the case of any other foundation or voluntary school, the person or persons 

by whom the foundation governors are appointed. 
 

There is no statutory time scale in which the consultation process is to be completed. We 
would expect a normal consultation process to have been carried out within 10 (ten) days 
but this may vary depending on the circumstances and urgency of the case. Where the 
local authority appoints additional governors there is no requirement to consult. 
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In the case of a voluntary aided school, where a local authority has exercised their power 
to appoint additional governors, the appropriate appointing authority in relation to that 
school may appoint an equal number of foundation governors to those appointed by the 
local authority, in order to preserve their majority. However, legislation provides that 
where the RSC has exercised their power, the voluntary aided school is not authorised to 
appoint foundation governors for the purpose of outnumbering the other governors 
including those appointed by the RSC41. 

Where the RSC’s power has been exercised, the RSC may pay any governor appointed 
such remuneration and allowances as is considered appropriate. Where the RSC has 
exercised this power, the local authority may not exercise their power to suspend the 
governing body's right to a delegated budget. 

Local authority and Secretary of State powers to appoint an 
Interim Executive Board (IEB)  
Section 65 of the 2006 Act enables the local authority to apply to the RSC acting on 
behalf of the Secretary of State for consent to constitute the governing body of a 
maintained school as an IEB, and section 69 enables the RSC acting on behalf of the 
Secretary of State to require the governing body of a maintained school to be constituted 
as an IEB. Both of these powers must be exercised in accordance with Schedule 6 of the 
2006 Act.  

If the RSC consents to the local authority appointing an IEB, Schedule 6 allows the RSC 
to give the local authority directions about who the interim executive members should be, 
how many members to appoint, what the term of appointment should be and the 
termination of any appointment. 

Consultation  

Before the local authority or the RSC can exercise this intervention power they must 
consult: 

1. the local authority (only required when the RSC is intervening); 

2. the governing body of the school; 

3. in the case of a Church of England school or a Roman Catholic Church 
school, the appropriate diocesan authority; and 

4. in the case of any other foundation or voluntary school, the person or persons 
by whom the foundation governors are appointed. 

                                            
41 Section 67(6)(b) of the Education and Inspections Act 2006. 
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This requirement for the RSC to consult the bodies in 2, 3 and 4 above does not apply if 
the local authority has already done so in respect of their own proposal to appoint an IEB. 
There is no requirement for the RSC to consult about appointing an IEB if an academy 
order has effect in respect of the maintained school.  

There is no statutory time scale in which the consultation process is to be completed and 
it is likely that this will vary depending on the circumstances in which the IEB is required. 
We would expect a normal consultation process to have been carried out within 10 (ten) 
days. 

Local authorities must use the IEB application form on the DfE website42 and should 
follow the accompanying instructions for the completion of an IEB application form. 

When it has been decided that an IEB will be appointed, the local authority or RSC must 
write to the governing body to give them notice that the IEB will be established. This 
notice must specify a date when the IEB will commence and will usually also give a date 
when the IEB will cease, but may not always do so. 

Delegated budget 

An IEB has a right to a delegated budget. If the school’s budget has previously been 
withdrawn from the governing body, then the local authority must restore the budget from 
the date when the IEB commences its work. If a notice has been given to the normally 
constituted governing body specifying a date when it is proposed to withdraw the right to 
a delegated budget, the notice will cease to be valid from the date of commencement of 
the IEB. 

The role and duties of the IEB  

The IEB’s main function is to secure a sound basis for future improvement in the 
maintained school and this should include the promotion of high standards of educational 
achievement. 

The IEB is the governing body of the maintained school and any reference in the 
Education Acts to a governor or foundation governor has effect as a reference to an 
interim executive member. During the interim period, when the governing body is 
constituted as an IEB, the requirements concerning the governing body’s constitution set 
out in the School Governance (Constitution) (England) Regulations 2012 do not apply. 

The IEB will take on the responsibilities of a normally constituted governing body, 
including the management of the budget, the curriculum, staffing, pay and performance 
management and the appointment of the headteacher and deputy headteacher. Where 
the school in question is a foundation or voluntary school, and the IEB members will also 
                                            
42 See under ‘Further sources of information’.  
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be acting as charity trustees, then the IEB members must carry out their duties under 
charity law – those duties are described further in Chapter 7 of this guidance. Any 
obligations on the governing body in relation to maintaining the religious ethos of a 
maintained school will also apply to the IEB.  

An IEB may recommend to a local authority, or recommend that the Secretary of State 
give a direction to a local authority, that a maintained school should be closed. However, 
the IEB cannot itself publish proposals for closure. If, following the statutory consultation 
and other procedures, it is agreed that the school will be closed, the IEB should continue 
to hold office until the implementation date of the proposal. The IEB may also seek an 
academy order from the Secretary of State which enables the maintained school to 
convert to an academy. Where a maintained school has been issued with an academy 
order, requiring that school to become a sponsored academy, the IEB will have the same 
duties to support that process as an ordinary governing body43. 

Membership of the IEB 

As set out in Schedule 6 to the 2006 Act the number of interim executive members must 
not be less than two. Once the IEB has been established, further interim executive 
members can be appointed at any time. Also, the RSC can direct the local authority as 
to the membership and the terms of appointment of an IEB appointed by that authority.  

An IEB should be a small, focused group appointed for the full period which it is expected 
to take to turn the maintained school around. Members of an IEB should be chosen on a 
case by case basis, depending on the needs of the school, but should normally include 
individuals with financial skills and experience of transformational educational 
improvement. Where an academy order has already been made and a proposed 
sponsor identified, we would expect that the sponsor should be represented on the IEB. 
If a sponsor is agreed during the operation of the IEB we would expect that a sponsor 
representative would join the IEB at that point.  

Members of an IEB bring a fresh outlook to the governance arrangements of the 
maintained school, marking a clear break from the previous management of the school. 
In most cases, therefore, we would not expect existing governors who are vacating office 
to be nominated as IEB members (although this is not prohibited by the law). Local 
authorities who are considering doing this should discuss the particular circumstances of 
the school with the RSC. 

The IEB may arrange for the discharge of their functions by other people as they see fit 
(under paragraph 11(2) of Schedule 6 to the of the 2006 Act). In this way the IEB could 
continue to benefit from the experience of existing governors and help engage future 
governors. 

                                            
43 Under section 5B of the Academies Act 2010 as inserted by the Education and Adoption Act 2016. 
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The local authority or RSC is able to nominate one of the members of the IEB to act as 
Chair. 

The local authority or RSC should produce a written notice of appointment for each 
member of the IEB. Copies of this notice should be sent to: all other members of the IEB; 
the maintained school’s existing governing body; the RSC (where it is a local authority 
appointed IEB); and, in the case of foundation or voluntary schools, the Diocese or other 
appropriate authority. A local authority may choose to pay interim executive members 
such remuneration and allowances as is considered appropriate. 

Interim executive members may be removed by whoever appointed them (the local 
authority or the RSC). This may be for incapacity or misbehaviour, or where their written 
notice of appointment provides for termination.  

Power of the Secretary of State to direct a local authority on 
the appointment of interim executive members 
Using the Secretary of State’s power under Schedule 6 of the 2006 Act, where a local 
authority has appointed an IEB, the RSC may direct the local authority as to: 

1. who the interim executive members should be; 
 

2. how many members the local authority can appoint; 
 

3. what the terms of appointment should be; and 
 

4. the termination of any appointment. 

This power will enable the RSC to contribute to the make-up and the arrangements of the 
IEB where it is felt that the local authority is best placed to take the IEB forward. 

Power of the Secretary of State to take over responsibility for 
interim executive members 
Under section 70C of the 2006 Act44, where a local authority has already appointed an 
IEB, the RSC may take over responsibility for arrangements in connection with the IEB 
members. If this happens then the notice given by the local authority to the governing 
body (setting out that it will consist of interim executive members) will be treated as 
having been given by the RSC and anything else done by or in relation to the local 
authority in respect of the IEB will be treated as having been done by or in relation to the 
RSC. 

                                            
44 As inserted by the Education and Adoption Act 2016. 
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Power of the local authority to suspend the delegated 
authority for the governing body to manage a maintained 
school’s budget 
Section 66 of the 2006 Act enables a local authority to suspend the governing body’s 
right to a delegated budget by giving the governing body of the maintained school notice 
in writing. This applies where a maintained school is eligible for intervention and the 
school has a delegated budget within the meaning of Part 2 of the School Standards and 
Framework Act 1998.  

Using this power allows local authorities to secure control over staffing and spending 
decisions to secure improvements. Therefore, it may be particularly effective where the 
governing body is providing insufficient challenge and support to the headteacher or 
senior management team of the maintained school, or where management of the budget 
is providing a distraction from improvement priorities for governors.  

A copy of the notice to suspend the right to a delegated budget must be given to the 
head teacher of the maintained school and the governing body. If the local authority or 
the RSC has appointed an IEB, during the period when the governing body is constituted 
as an IEB the local authority cannot suspend the school’s right to a delegated budget. 

There is no requirement for the local authority to consult before exercising this power. 

Power of the Secretary of State to make an academy order  
Using the Secretary of State’s powers under Section 4 of the Academies Act 2010, 
RSCs can make an academy order in respect of a maintained school in two 
circumstances: firstly, on the application of a school’s governing body; or secondly, if the 
school is eligible for intervention within the meaning of Part 4 of the 2006 Act (that is, the 
school has met the coasting definition or has failed to comply with a warning notice).  

The RSC is under a duty to make an academy order in respect of a maintained school 
that has been judged inadequate by Ofsted45. The RSC may make an academy order in 
respect of a maintained school that has become eligible for intervention because it has 
been notified that it is coasting or because it has failed to comply with a warning notice. 
The academy order enables the maintained school to convert to academy status with the 
support of a sponsor, ensuring the school is supported to turn its performance around. 

If an academy order is made in respect of a school, the RSC must give a copy of the 
order to: 

1. the governing body of the school;  
2. the headteacher;  

                                            
45 Section 4(A1) of the Academies Act 2010, as inserted by the Education and Adoption Act 2016. 
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3. the local authority; and 
4. in the case of a foundation or voluntary school that has a foundation: 

 

(I) the trustees of the school;  
(II) the person or persons by whom the foundation governors are 

appointed; and, 
(III) in the case of a school which has a religious character, the 

appropriate religious body.  

Consultation 

For a maintained school that was judged inadequate by Ofsted: 
There is no requirement for a consultation to be carried out by the governing body or by 
the sponsor on whether the conversion should take place. 

There is no requirement for the RSC to consult on whether the maintained school should 
convert to an academy. 

Where such a maintained school is a foundation or voluntary school that has a 
foundation, the RSC must consult the following regarding the identity of the sponsor46: 

(I) the trustees of the school;  
(II) the person or persons by whom the foundation governors are 

appointed; and 
(III) in the case of a school which has a religious character, the 

appropriate religious body.  
 

For a maintained school that is eligible for intervention other than because it was 
judged inadequate by Ofsted: 
There is no requirement for a consultation to be carried out by the governing body or by 
the sponsor on whether the conversion should take place. 

Where such a maintained school is not a foundation or voluntary school that has a 
foundation, there is no requirement for the RSC to consult on whether the school should 
convert to an academy. 

Where such a maintained school is a foundation or voluntary school that has a 
foundation, the RSC must consult: 

(I) the trustees of the school;  
(II) the person or persons by whom the foundation governors are 

appointed; and 
                                            
46 In relation to this requirement to consult, for the purpose of this guidance we refer to the identity of ‘the 
sponsor’ but this is in fact the identity of the person with whom the arrangements are to be entered into, as 
described in Section 5A of the Academies Act 2010, as inserted by the Education and Adoption Act 2016. 
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(III) in the case of a school which has a religious character, the 
appropriate religious body.  

 

To minimise any delays to the academy conversion process, when an academy order 
has been made under section 4(A1) or (1)(b) of the Academies Act 2010, the governing 
body and local authority are under a duty to take all reasonable steps to facilitate the 
conversion of the school into an academy47. Further advice will be given to the governing 
body and the local authority about what steps they will be expected to take, and to what 
timescales, to facilitate the conversion. 

Where an academy order has been made under section 4(A1) or (1)(b) of the Academies 
Act 2010, the RSC can also direct the governing body or local authority to take specific 
steps to facilitate conversion. This can include requiring the governing body or local 
authority to prepare a draft of a scheme for the transfer of local authority owned land 
which is no longer, or about to be no longer, used for the purposes of the school48, or for 
the transfer of other assets from the local authority or governing body49. The RSC is able 
to set a date by which these steps must be taken50.  

The RSC has the power to revoke an academy order which was made because a 
maintained school is eligible for intervention51. This power will only be used in very 
exceptional circumstances – for example, should the maintained school not be viable and 
therefore it is most appropriate that it should close. In such circumstances, where the 
maintained school is not viable and the RSC has taken the decision to revoke the 
academy order, then the local authority will be expected to close the maintained school. 
The Secretary of State does have a power to direct a local authority to close a school that 
is eligible for intervention (see p40). 

Duty on the sponsor to communicate to parents information about its 
plans to improve the school 

Once the RSC has identified the academy sponsor for a maintained school that was 
eligible for intervention and is being required to become an academy, that sponsor will be 
under a duty52 to communicate to parents information about their plans for improving that 
school, before the school is converted into a sponsored academy. 

That communication may typically include: 

                                            
47 Section 5B of the Academies Act 2010, as inserted by the Education and Adoption Act 2016. 
48 Part 1 Schedule 1 to the Academies Act 2010. 
49 Section 8 Academies Act 2010. 
50 Section 5C of the Academies Act 2010, as inserted by the Education and Adoption Act 2016. 
51 Section 5D of the Academies Act 2010, as inserted by the Education and Adoption Act 2016.  
52 Section 5E of the Academies Act 2010, as inserted by the Education and Adoption Act 2016. 
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• writing to parents when the sponsor is first matched with the school, to provide 
more information about them as a sponsor, their ethos, and what parents can 
expect to happen next; 

• providing, in writing, information about their plans to improve the school; and/or 

• holding meetings with parents to share information and answer questions. 

The sponsor has flexibility to decide how they communicate to parents, to enable them to 
tailor their approach according to the specific circumstances of the school. For example, 
the sponsor might agree with the governing body of the school that the governing body 
will initially write to parents themselves. 

Power of the Secretary of State to direct the closure of a 
maintained school  
Section 68 of the 2006 Act enables the Secretary of State to direct a local authority to 
discontinue a maintained school, where that school is eligible for intervention, on a date 
specified in the direction53. 

This will usually be done where there is no prospect of the maintained school making 
sufficient improvements. Before this power can be exercised the Secretary of State must 
consult: 

1. the local authority and the governing body of the school; 
 

2. in the case of a Church of England school or a Roman Catholic 
Church school the appropriate diocesan authority; 

 
3. in the case of any other foundation or voluntary school the person or persons 

by whom the foundation governors are appointed; and 
 

4. such other persons as the Secretary of State considers appropriate. 

If the direction to close a maintained school has been given, the local authority will be 
expected to meet any costs of terminating staff contracts and make appropriate 
arrangements for the pupils’ continuing education, whether in a replacement school, or 
through transition to an alternative existing school. 

Powers of the Secretary of State in academies 
This Chapter described the statutory intervention powers of local authorities and RSCs 
in maintained schools. 

                                            
53 Except a maintained school that is eligible for intervention as the result of a teachers’ pay and conditions 
warning notice. 
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Academies operate in accordance with the terms of individual funding agreements 
between the academy trust and the Secretary of State. These agreements set out the 
action the Secretary of State (or an RSC acting on behalf of the Secretary of State) may 
take if there are concerns about the performance of an academy. 

The Education and Adoption Act 2016 also introduced a revised, consistent power into 
all academy funding agreements to allow action to be taken when an academy is failing 
(has been judged inadequate by Ofsted) or meets the coasting definition. These 
arrangements are described in Chapters 2 and 3 of this guidance, respectively. 

Funding agreements generally allow RSCs to to issue warning notices to academies if: 

• the standards of performance of pupils at the academy are unacceptably low; 

• there has been a serious breakdown in the way the academy is managed or 
governed; 

• the safety of pupils or staff is threatened; or 

• the academy trust breaches the funding agreement in any other way. 

On financial matters, the funding agreement requires an academy to comply with the 
Academies Financial Handbook54 and a Financial Notice to Improve may be issued 
where there are concerns about the finances of an academy. 

                                            
54 The Academies Financial Handbook can be found via 
https://www.gov.uk/government/publications/academies-financial-handbook-2015  
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Chapter 6: Other local authority duties 

School performance 
Section 13A of the Education Act 1996 states that a local authority must exercise its 
education functions with a view to promoting high standards. 

Beyond this statutory guidance, local authorities have considerable freedom as to how 
they deliver their statutory responsibilities. Local authorities should act as champions of 
education excellence across their schools, and in doing so should: 

• Understand the performance of maintained schools in their area, using data to 
identify those schools that require improvement and intervention; 

• Work with the relevant RSC, to ensure swift and effective action is taken when 
underperformance occurs in a maintained school, including and using their 
intervention powers, where this will improve leadership and standards; and 

• Encourage good and outstanding maintained schools to take responsibility for 
their own improvement and to support other schools, and enable other schools to 
access such support.  

To comply with these responsibilities, local authorities will need to work closely and co-
operatively with RSCs, and with religious bodies (where appropriate). 

Academies are accountable to the Secretary of State. Therefore, local authorities should 
focus their school improvement activity on the schools they maintain. Local authorities 
should raise any concerns they have about an academy’s standards, leadership or 
governance directly with the relevant RSC. 

RSCs will apply the same rigour to the academies and free schools in their regions, as 
local authorities should apply to maintained schools in their area, and will similarly 
champion education excellence. 

Special Educational Needs (SEN) 
Local authorities have responsibilities towards those children and young people (under 
age 25) in their areas who have, or may have, special educational needs (SEN) and must 
exercise their functions to identify children and young people with SEN. These SEN 
duties apply regardless of where the child is educated.  
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Safeguarding 
Local authorities have overarching responsibilities under the Children Act 1989 in respect 
of the safeguarding of children in need, or those suffering or at risk of suffering significant 
harm, regardless of where those individual children are educated or found. To comply 
with these duties, local authorities may need to work with maintained schools, academy 
trusts, religious bodies (where appropriate), independent schools, further education and 
sixth form colleges (wherever the individual child concerned is educated) to investigate 
what action they need to take to safeguard such a child.  

Where a local authority has concerns about an academy or free school’s safeguarding 
arrangements or procedures (arising as a result of investigations about individual children 
or otherwise), these concerns should be reported to the relevant RSC or the Education 
Funding Agency (EFA) who have responsibility to take any necessary improvement 
action and to monitor the situation.  

Where a local authority has a concern about an independent school’s safeguarding 
arrangements or procedures (arising as a result of investigations about individual children 
or otherwise), these concerns should be reported to the Independent Education and 
Safeguarding in Schools Division at the Department for Education, who have 
responsibility for enforcing the independent school standards and taking regulatory action 
as necessary. 

Where a local authority has a concern about safeguarding at a maintained school, the 
authority can use its intervention powers as set out in this guidance. In addition to the 
Schools Causing Concern guidance there are two other statutory guidance documents 
that provide guidance on the roles and responsibilities for safeguarding: ‘Keeping 
Children Safe in Education’ and ‘Working Together to Safeguard Children’. The guidance 
makes clear what all education institutions (including academies and free schools) should 
do to safeguard children in their care. 
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Chapter 7: Governance 
Full details of the duties on both governing bodies of maintained schools and of academy 
trusts in relation to governance are set out in the Governance Handbook, which also 
includes key principles of good governance (see ‘Further sources of information’). 

Additional non-statutory guidance relating to local authority 
oversight of governance in maintained schools 
Local authorities should take an active interest in the quality of governance in maintained 
schools. To prevent schools becoming eligible for intervention local authorities should 
promote and support high standards of governance. To do so, they should: be 
champions for high quality in school governance; help ensure that governors have the 
necessary skills; and have in place appropriate monitoring arrangements to identify signs 
of failure in relation to governors’ oversight of finance, safety or performance standards. 

Maintained schools have codes of conduct for their governors, which will include what 
training is considered necessary for their governors. 

Local authorities should also be able to provide governors with high quality training that is 
necessary to prevent schools from becoming eligible for intervention or at least be able to 
signpost governors to such training. Section 22 of the Education Act 2002 and the Ofsted 
inspection framework for local authority school improvement arrangements place strong 
duties and expectations on local authorities in relation to promoting and providing 
appropriate training programmes for governors. Local authorities should note that 
governing bodies have the power to suspend governors who refuse to undertake 
necessary training. 

Local authorities should have arrangements in place for maintaining up to date records of 
governors in maintained schools. This should include contact details for chairs of 
governing bodies, to aid communication with those accountable for schools. It should 
also enable the carrying out of any necessary due diligence. Ideally, the records should 
also include schools’ registers of interests and enable identification of governors who sit 
on more than one governing body. Information held by the local authority should also be 
made available to the Department for Education upon request. Local authorities should 
also encourage their schools to publish up to date and full details of their governors on 
the school website (in line with their statutory duties) to ensure transparency to parents 
and to aid oversight.  

In carrying out these responsibilities in respect of voluntary and foundation schools, local 
authorities will also need to work closely with religious bodies or other bodies who 
appoint the governors.  

Where a local authority has concerns about the governance of an academy or free 
school in their area they should raise this with the relevant RSC or the EFA. 
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Schools causing concern and charity law 
Academy trusts, and the governing bodies of foundation and voluntary schools are all 
charities, and must comply with charity law. They are exempt from registration and direct 
regulation by the Charity Commission and are instead overseen by a Principal Regulator 
– the Secretary of State. As Principal Regulator the Secretary of State has a duty to 
promote charity law compliance by the charity trustees with their legal obligations in a 
trust’s management and administration. Enforcement powers rest with the Charity 
Commission. 

The Charity Commission can exercise powers of investigation and enforcement over 
these charities where the Secretary of State, as Principal Regulator, requests that the 
Commission investigates a concern that the Department has identified. This means that, 
in consultation with the Principal Regulator, the Charity Commission, will investigate and 
if a serious failure to comply with charity law is found, has the necessary enforcement 
powers to act if sanctions are required.  

The members of the governing body of a foundation or voluntary school, and the charity 
trustees of an academy trust or MAT, are charity trustees in law and are legally 
responsible for its effective governance. They have a number of duties under charity law 
which mirror their duties as school governors and trustees. These are summarised and 
explained in Charity Commission guidance, The Essential Trustee55, as follows: 

• Ensure your charity is carrying out its purposes for the public benefit; 

• Comply with your charity’s governing document and the law; 

• Act in your charity’s best interests; 

• Manage your charity’s resources responsibly; 

• Act with reasonable care and skill; and 

• Ensure your charity is accountable. 

If a school is causing concern or is eligible for intervention, then the trustees may also be 
in breach of one or more of their charity law duties. It is important to remember, however, 
that the trustees continue to be bound to comply with their charity law duties (for example 
to make decisions solely in the charity’s interests). RSCs and local authorities should 
bear this in mind when exercising powers of intervention, and as far as possible take an 
approach that allows charity trustees to comply with their duties and take an active role in 
resolving the concern. 

                                            
55 The Charity Commission’s guidance The Essential Trustee can be found here: 
https://www.gov.uk/government/publications/the-essential-trustee-what-you-need-to-know-cc3 
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Further sources of information 

Legislation  
• Education and Adoption Act 2016 (which amends the Education and Inspections 

Act 2006 and the Academies Act 2010) 

• Education Act 2011 (which amended the 2006 Act and also the Academies Act 
2010 in respect of land transfers to academies. Schedule 14 applies)  

• Academies Act 2010 

• Apprenticeships, Skills, Children and Learning Act 2009 (amended the 2006 Act) - 
makes provision for apprenticeships, education, training and children's services. 

• Education and Inspections Act 2006 

• Education Act 2002 Schedule 2 Effect on Staffing on suspension of delegated 
budget 

• School Governance (Transition from an Interim Executive Board) (England) 
Regulations 2010  

• School Governance (Role, Procedures and Allowances) (England) Regulations 
2013 – associated departmental guidance can be found on the DfE website here.  

• School Standards and Framework Act 1998 - contains provisions for schools and 
nursery education. This covers further education for young people at school, and 
in FE institutions across the UK. 

Guidance 
• Governance Handbook departmental advice 

• Working Together to Safeguard Children statutory guidance 

• Keeping Children Safe in Education statutory guidance 

• External reviews of school governance NCTL guidance 

• External reviews of the pupil premium NCTL guidance 

• Interim Executive Board application Application form and guidance 
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Other departmental resources 
• Expected levels of school and college performance (floor standards) 

• Performance tables – user guide and resources (includes progress measures) 

• Regional Schools Commissioners (RSCs) 
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